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THE LEGAL ARCHITECTURE OF
INTERNATIONAL BUSINESS

Contracts, arbitration, IP protection, and the laws that govern global commerce. Why the legal framework
is a financial issue — choice of law, the CISG, international arbitration, force majeure, and protecting
intellectual property across borders.

IN THIS PART CASE STUDIES
e Choice of law and jurisdiction — why they matter when Each part includes fully worked case studies with detailed
things go wrong calculations, real-world context, and practical lessons for

CFOs and finance leaders.
e The CISG — the contract law that governs your deals

automatically
e International commercial arbitration — ICC, LCIA, SIAC

e [Force majeure clauses — when they work and when they do
not

e [P protection internationally — patents, trademarks, trade
secrets

e Letters of comfort versus letters of guarantee

mm THE LEGAL FOUNDATION OF INTERNATIONAL TRADE

Why the Legal Framework Is a Financial Issue

Most CFOs treat legal matters as the domain of the general counsel — something that finance does not need to
understand in depth. This is a costly mistake in international business. The legal structure of an international contract
determines how much of a dispute you can recover if a foreign buyer defaults. The jurisdiction clause determines
whether you spend three hundred thousand dollars recovering a debt in a US court or three million dollars in a foreign
court system you do not understand. The arbitration clause determines whether a favorable award is actually
collectible. The IP protection strategy determines whether the technology your company spent twenty years
developing can be freely copied by competitors in your most important growth markets.
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Choice of Law and Jurisdiction Clauses

Every international commercial contract should contain two critically important clauses that most people never read
until there is a dispute. The choice of law clause specifies which country's law governs the interpretation and
enforcement of the contract. The jurisdiction clause specifies which country's courts — or which arbitration institution
— has the authority to resolve disputes. These two clauses are not the same thing: you can agree that English law
governs the contract but that disputes are resolved by the International Chamber of Commerce in Paris. Many
contracts contain poorly drafted versions of these clauses that create ambiguity precisely when clarity is most
needed.

The CISG: The Contract Law You Did Not Know Applied to Your Business

The United Nations Convention on Contracts for the International Sale of Goods — universally known as the CISG —
is an international treaty that has been adopted by ninety-seven countries, including the United States, China,
Germany, France, Japan, Canada, Australia, and most of the world's major trading nations. The CISG automatically
governs contracts for the sale of goods between parties located in different CISG member countries — unless both
parties explicitly exclude it.

This means that right now, many of your company's international sales contracts are governed by the CISG whether
you know it or not — unless your contracts explicitly state 'The parties hereby exclude the application of the United
Nations Convention on Contracts for the International Sale of Goods.' The CISG differs from US domestic sales law
— the UCC — in several important respects, including the rules on contract formation, delivery obligations, risk of

loss, remedies for non-conforming goods, and the calculation of damages.

m CISG ACTION ITEM FOR CFOS

Review your standard international sales contract template immediately. If it does not contain an explicit CISG
exclusion clause, your contracts may be governed by a body of law that your legal team has never analyzed in the
context of your business. This is not a hypothetical risk — courts in the US, Germany, China, and many other
countries regularly apply the CISG to disputes between parties who had no idea it applied. The exclusion clause
costs nothing to add and removes a significant source of uncertainty.

International Commercial Arbitration: Why Sophisticated
Parties Use It

Virtually every significant international commercial contract between sophisticated parties specifies arbitration rather
than litigation for dispute resolution. The reasons are compelling and directly financial. First, enforceability: an
arbitration award made in New York is enforceable in one hundred and seventy countries under the New York
Convention on the Recognition and Enforcement of Foreign Arbitral Awards. A US court judgment, by contrast, is only
enforceable in countries that have entered into bilateral recognition treaties with the United States — which is a much
smaller list. If your counterparty's assets are in China, France, or Brazil, an arbitration award will be far easier to
enforce than a US court judgment.

Second, neutrality: neither party is forced to litigate in the other party's home jurisdiction. A US company suing a
Chinese buyer in a Chinese court, or a Chinese company suing a US buyer in a US court, faces obvious
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disadvantages. International arbitration before a neutral institution removes this asymmetry. Third, confidentiality:
arbitration proceedings are private, protecting sensitive commercial information. Fourth, expertise: arbitrators can be

chosen for their specific knowledge of the relevant industry and the applicable law.

Institution Abbrewa Headquarters Annual Best For
tion Caseload
International Chamber of . ~900 Complex international M&A;, large
ICC Paris, France . .
Commerce casesl/year commercial disputes, construction
London Court of ~400 Finance, English law disputes,

. - LCIA London, UK g v cisp
International Arbitration casesl/year European commercial matters
Singapore International . ~500 Asian commercial disputes,

9 p_ SIAC Singapore ) p_
Arbitration Centre casesl/year China-related matters, infrastructure
American Arbitration AAA/ICD New York, ~1,500 US-related disputes, North
Association / ICDR R USA casesl/year American commerce, technology
Hong Kong International ~400 China-related disputes, Asian

_g . g HKIAC Hong Kong . P
Arbitration Centre casesl/year commercial matters

Force Majeure: When It Works and When It Does Not

A force majeure clause excuses a party from performing its contractual obligations when an extraordinary event
beyond its control makes performance impossible. The COVID-19 pandemic prompted thousands of companies to
invoke force majeure clauses — and most of them discovered, to their considerable financial cost, that their clauses
did not say what they thought they said. Courts across multiple jurisdictions consistently held that force majeure
clauses require that performance be truly impossible — not merely more expensive, more difficult, or commercially

disadvantageous.
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0 FORCE MAJEURE —LEGAL REQUI REMENTS

FORCE MAJEURE —WHAT COURTS ACTUALLY REQUI RE

THREE REQUI REMENTS (typically all must be net):

1. EVENT BEYOND REASONABLE CONTRCL

Must be a true extraordinary event —not foreseeabl e
at the time of contracting

COVI D was accepted as extraordinary after March 2020

Supply chain disruption al one was NOT accepted

2. DI RECTLY PREVENTS PERFORMANCE (not nerely nmkes it harder)
ACCEPTED: Factory physically destroyed by hurricane

ACCEPTED: Governnent order prohibiting specific activity

NOT ACCEPTED: Cost increase neking delivery unecononi cal

NOT ACCEPTED: Supply chain di sruption making delivery |ate

NOT ACCEPTED: Custoner's market col |l apse reduci ng demand

3. PARTY TOOK REASONABLE STEPS TO M Tl GATE
Must have sought alternative suppliers, routes, nethods

Cannot sinply invoke FM and take no further action

CFO LESSON: Force mmjeure is NOT business interruption insurance
It does not excuse higher costs or reduced profitability

It requires true inpossibility, not mere inconveni ence

Review all |ong-term supply contracts for specific FM events

list —broader |ists provide better protection

NovaTech Industries

International Arbitration — A $28M Dispute Resolved in Singapore

Background

NovaTech Industries had a long-term supply agreement with a South Korean manufacturer under which NovaTech was the
exclusive distributor for Southeast Asia. When the Korean manufacturer terminated the agreement prematurely and
appointed a new distributor, NovaTech filed for arbitration under the SIAC rules in Singapore, claiming damages of
twenty-eight million dollars for breach of the exclusivity provision and the three-year notice period.
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O SI AC ARBI TRATI ON —PROCESS AND FI NANCI AL OUTCOVE

NOVATECH — ARBI TRATI ON PROCESS AND QUTCOVE

Cl ai m anount : $28, 000, 000
Forum SI AC, Singapore
Governing law. English |aw (as specified in contract)

Panel : 3 arbitrators (one appointed by each party, one by S| AC)

Tl MELI NE:

Month 1: Request for arbitration filed
Month 3: Tribunal constituted

Mont h 8: Docunent production conplete
Mont h 14: Hearing (5 days in Singapore)
Month 20: Award i ssued

AWARD: $17, 200, 000 in favor of NovaTech
Lost profits (3-year notice period): $12,400, 000

Sunk costs and transition expenses: $4,800, 000

COSsTS:

Legal fees (NovaTech): $2,800, 000

SI AC admi nistrative fees: $280, 000

Arbitrator fees: $420, 000

Total costs: $3,500, 000

NET RECOVERY: $17, 200, 000 - $3, 500, 000 = $13, 700, 000
Awar d enforceabl e in Korea under New York Convention

Enf or ced agai nst Korean bank accounts within 4 nonths

Pacific Software Corp.
China Trademark Squatting — The Cost of Failing to Register First

Background

Pacific Software Corp. had been selling its software products in China under its US-registered brand name for three years
without filing for trademark protection in China. China operates a first-to-file trademark system — not a first-to-use system
as in the United States. A Chinese entrepreneur had registered Pacific Software's brand name and logo in China a year
before Pacific entered the market. When Pacific tried to register, it was refused. The squatter then demanded payment to
transfer the trademark.

Part 17 of 25 - International Trade and Finance Masterclass - Page 5




INTERNATIONAL TRADE AND FINANCE MASTERCLASS - PART 17: THE LEGAL ARCHITECTURE OF INTERNATIONAL BUSINESS

0 TRADEMARK SQUATTER — COST AND PREVENTI ON

PACI FI C SOFTWARE — TRADEMARK SQUATTER FI NANCI AL | MPACT

Annual Chi na revenue at risk: $8,400, 000

China market growth trajectory: 25% per year

SQUATTER S DEMAND: $1, 800, 000 for tradenmark transfer

OPTI ONS ANALYSI S:

Option A: Pay squatter demand $1, 800, 000

Ri sk: Sets precedent; squatter may not transfer cleanly
Option B: Litigate in China courts

Cost: $600,000 in |egal fees

Tineline: 2-4 years

Success probability: 40% (bad faith squatting cases inproved)
Option C Rebrand in China —create China-specific brand

Rebr andi ng cost: $2, 400, 000

Revenue di sruption during transition: $1,200, 000

New brand regi stration (Madrid Protocol): $18, 000

CHOSEN OPTION: C —rebrand
Total cost: $3, 600, 000

PREVENTI ON COST:

Madrid Protocol registration in China + 10 key markets:
$18, 000 one-tine + $2, 000/ year nmi ntenance

Fil ed BEFORE market entry = total prevention: $18, 000

vs. $3,600, 000 squatter consequence

Meridian Construction Group
CISG Surprise — Different Warranty Rules Almost Cost $4.2M

Background

Meridian Construction Group purchased specialty construction materials from a German supplier under a contract that did
not exclude the CISG. When a batch of materials proved defective after installation, Meridian sought to reject the goods and
claim damages under its normal US-law understanding of warranty rights. The German supplier invoked CISG Article 39,
which requires a buyer to give notice of non-conformity within a reasonable time after it discovers or should have discovered
the defect. Meridian had not given such notice within what the tribunal considered a reasonable period, and lost most of its
damages claim.
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0 ClI SG SURPRI SE —FI NANCI AL | MPACT

MERI DI AN —CI SG NON- CONFORM TY NOTI CE FAI LURE

Val ue of defective naterials: $4,200, 000
Di scovery of defect: approximately 4 nonths after delivery

Notice of non-conformty given: 11 nonths after delivery

Cl SG ARTI CLE 39 ANALYSI S:

CISG requires notice "within a reasonable ting'

Courts typically interpret: 1-3 nmonths for commercial goods
Meridian's 11-nonth del ay: UNREASONABLE

Result: Lost right to rely on non-conformty

Damages deni ed: $3, 800, 000 (of $4, 200, 000 cl ai nmed)

Only preserved: $400,000 for costs incurred before notice was due

UNDER UCC (US donestic |aw):
UCC Article 2 does not have a strict early notice requirenment
Meri di an woul d have had a strong full damages claim

CISG resulted in $3,800,000 nore | oss than UCC woul d have

PREVENTI ON:

Add to every international supply contract:

' The parties hereby exclude the application of the Cl SG

Two- second addition. $3.8M saved.
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